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Jones: Preserving the Relationship: Addressing the COVID Eviction Crisis

PRESERVING THE RELATIONSHIP: ADDRESSING THE
COVID EVICTION CRISIS THROUGH EQUITABLE
MEDIATION
Cade Jones1
I. INTRODUCTION
Not only has the coronavirus pandemic (“COVID-19”) has taken many lives,
another substantial side effect are that many Americans are at risk of eviction because of the
current COVID-19 pandemic.2 Since the pandemic began, more than 20 million renters have
suffered job loss because of COVID-19.3 One particular aspect of daily life the pandemic has
impacted is landlord-tenant relationships because tenants cannot make rent payments to the
landlord which then leads to a landlord filing for bankruptcy. With tenants not making rent
payments due to job loss, it has produced a detriment with landlord-tenant relationships that
could produce a ripple effect across the country.4
To address this growing issue created by COVID-19, some states have made
changes to their landlord-tenant policies.5 Back in August of 2020, the Nevada Legislature
passed a bill providing tenants with additional resources to fight evictions outside of court
proceedings.6 To accomplish the goal of fighting evictions, the bill was passed in response to
the consequences of the ongoing pandemic and the economic shutdown which has followed. 7
Since signing the bill 8, Governor Steve Sisolak has extended the eviction moratorium
through June 30, 2021.9 In its duration, landlords and tenants will have the opportunity to
pursue alternative forms of dispute resolution.10 Additionally in October 2020, the Supreme
Court of Nevada launched a temporary flagship program for free mediation help for tenants
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and landlords.11
Along with mediating an agreement before an eviction hearing,
representatives will determine if tenants are eligible for any state rental assistance programs.12
When the federal eviction moratorium ended, Nevada passed Assembly Bill 486 which
provides assistance13 to tenants who are awaiting their rental assistance applications to be
processed.
This Comment will examine how COVID-19 has affected landlord-tenant disputes.
Specifically, this Comment argues the effective ways a landlord and their tenants can
cultivate a relationship by resolving future disputes through mediation during and after the
pandemic. Section II gives an overview of mediation and its application to landlord-tenant
disputes. Section III will examine the impact of prior crisis situations with landlord-tenant
disputes including Hurricane Katrina, the Great Depression, and the 2007-2010 housing
crisis. Section IV will argue that mediation is the most suitable form of Alternative Dispute
Resolution (“ADR”) in resolving landlord-tenant disputes in a pandemic world. Furthermore,
Section IV discusses the policy, practical and relationship implications of mediation in
landlord-tenant disputes, the St. Louis Mediation Project, and forms of legislation and its
impact on these disputes. In conclusion, this Comment takes the position of mediation as the
form of dispute resolution for landlord-tenant disagreements during COVID-19 and how it
should be the preferred manner to resolve conflicts when there is not a pandemic or other
emergency issue given its collaborative nature.
II. MEDIATION: AN OPPORTUNITY FOR PARTIES TO MAKE A COOPERATIVE
RESOLUTION
Mediation is a form of dispute resolution involving a third-party neutral who
incorporates problem-solving strategies towards settling disputes between parties. 14 The
mediator helps conflicting parties resolve their dispute in a collaborative approach. 15 In
mediation, the pParties are able to meet togetherjointly with the mediator and have the
opportunity or to parties can meet separately with the mediator for confidential discussions
about their respective positions.16 Parties are able to meet jointly with the mediator or parties
can meet separately with the mediator for to discuss their specific positions in the dispute. 17

11
Jaclyn Schultz et al., FAQ: Eviction moratorium resources, explanations for Nevadans, FOX 5 (Oct. 20,
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12
Id.
13
Michael Lyle, Sisolak: “There is not another state extension of the eviction moratorium coming”, NEVADA
CURRENT (July 29, 2021, 5:57 AM), https://www.nevadacurrent.com/2021/07/29/sisolak-there-is-not-anotherstate-extension-of-the-eviction-moratorium-coming/.
14
Brian Bieretz et al., Getting Landlords and Tenants to Talk, The Use of Mediation in Eviction, URBAN
INSTITUTE (April 2020), https://www.urban.org/sites/default/files/publication/101991/getting-landlords-andtenants-to-talk_3.pdf.
15
Id.
16
Mediation,
AMERICAN
BAR
ASSOCIATION
(Jan
17,
2013),
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17
Lou Chang, Mediation, Its Roots, and Its Future in A Post-Pandemic World, 24 HAW. B.J. 4, 10 (Sept.
2020). (“The mediator asks questions, validates, and normalizes parties’ points of view, searches for needs and
interests underneath the positions taken by parties and assists parties in finding and analyzing options for
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Mediation is an effective means of dispute resolution when parties seek to find a mutually
agreeable course of action and to preserve the relationship between both parties.18 In a
mediation, it is a non-binding process where the outcome is settled by both of the parties
compared to arbitration which is a binding process controlled by an arbitrator. 19 Mediation
can empower parties to determine the outcome by exploring emotional elements of a
dispute.20
When parties consider a mediator, a variety of styles can be employed by the
mediator. One style is a facilitative mediator who “structures a process to facilitate
negotiations and assists parties to reach a mutually agreeable resolution.” 21 These mediators
want both parties to reach agreements based off information and understanding. 22 The
faciliative mediator wants the parties to be in control of the mediation in deciding the best
course of action.23 Another style is the evaluative mediator who “assists parties to reach
resolution by pointing out the weaknesses of their cases and predicting what a judge, jury, or
arbitrator would likely do.” 24 This type of mediator assists attorneys and parties evaluate
their position and assesses the benefits and drawbacks of pursuing litigation as compared to
settling through mediation.25 Choosing the type of mediator is paramount because it will help
both parties feel comfortable and confident in preparation for the mediation and it will help
both parties understand their positions at a deeper level.26 Because of the effectiveness,
speed, and focus of empowering the parties themselves, mediation has become common in the
U.S.27 The following subsections will discuss the positive effects of mediation on both the
landlord and tenant in reaching resolution that will further the interests for both parties.
A. A Collaborative Approach to Mediation
Mediations have become a near normality in landlord-tenant disputes.28 Perhaps the
most prevailing argument in favor of mediation in landlord/tenant disputes is the collaborative
approach.29 Mediation can provide a platform for landlords and tenants to work together by
expressing their interests to achieve more mutually acceptable options, including an extended
resolution. The facilitative mediator does not provide any recommendations to the parties nor predict what a
judge, jury, or arbitrator would do in the case.”).
18
Bieretz et al., supra note 14.
19
Ryan S. Nichols, Mediation vs. Arbitration: What You Need to Know, Shumaker (Jun. 30, 2020),
https://www.shumaker.com/latest-thinking/publications/2020/06/-mediation-vs-arbitration-what-you-need-toknow20
Id.
21
Chang, supra note 17, at 11.
22
Zena Zumeta, Styles of Mediation: Facilitative, Evaluative, and Transformative Mediation, Mediate,
https://www.mediate.com/articles/zumeta.cfm
23
Id.
24
Id.at 11.
25
Id.
26
ADR Times, Types of Mediation: Evaluative, Facilitative, and Transformative, (Mar. 24. 2021),
https://www.adrtimes.com/types-of-mediation/
27
Id. at 5.
28
Bieretz et al., supra note 14.
29
Id. at 14.
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rent payment plan that allows tenants to remain in their unit and landlords to receive their
payment.30 Evictions hurt both parties involved as tenants will lose their homes while
landlords will lose income when a tenant cannot pay the rent and incurs the costs of filing fees
associated with filing an eviction notice.31
Evictions hurt both parties involved, as tenants will lose their homes while landlords
will lose income when a tenant cannot pay the rent and incurs the costs of filing fees
associated with filing an eviction notice.32 From an emotional perspective, mediations can
preserve the relationship of landlords and tenants by giving both sides the opportunity to
formulate a plan or agreement based on the setbacks both sides are experiencing.33 Mediation
can give rise to certain interests and issues that are unbeknownst to one side, such as when
tenants are having financial problems a landlord may not be aware of prior to the mediation. 34
A landlord may learn of potential detriments from a tenant, such as not being able to make
rent, pay utilities, and other necessary household bills as certain situations affect their
opportunity to make a living.35 On the flip side, a mediation gives the opportunity for the
landlord to make the grievance of not being able to make a mortgage payment when it comes
to understanding an acceptable time for rent to be paid by the tenant. 36 Landlords also can
discuss their interest in reaching a quick resolution of payments so it can save them time and
money that could be put forth towards their own jobs.37 Each day that a unit is left vacant, a
landlord loses money in that a unit is occupied without any tenant paying rent which presents
another interest for a landlord to bring up during a mediation.38
B. Mediation as a Flexible Approach.
Despite not being able to make a rent payment, a landlord and tenant can understand
each other’s needs to establish a relationship further by formulating a cost effective mediation
scheme.39 According to Nick Schmitt, a program manager for the New York Peace Institute,
“If there are options that are generated that work for both parties — not
just as something that they both liked, but something that both think would
be doable — we’d help them write up an agreement, and they each sign the

30

Id. at 2.
Id. at 5.
32
Id.
33
Bieretz et al., supra note 14, at 6.
34
Id.
35
Id.
36
Id.
37
Id.
38
Casey Schwab, Landlord Tenant Mediation: A Modern Approach to Tenant Issues, AVAIL (Aug. 5, 2021),
https://www.avail.co/education/articles/landlord-tenant-mediation-a-modern-approach-to-tenant-issues.
39
Id.
31
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agreement. The agreement can also be reviewed by an outside party (like a
lawyer) if need be.”40
Even in preparation for a mediation to avoid eviction, mediation can buy time for
tenants to find a new home, earn money for rent, or consider financial resources that would
allow them to stay in their current home.41 With this in mind, there can be a power imbalance
between the parties during the mediation, given the landlord has a stronger position than the
tenant as they do not face the possibility of losing their home. 42 However. a mediator can help
balance the interests between both parties so there is sense that one party has a material
advantage over another.43 To accomplish this, a mediator is able to foster an environment that
allows for open dialogue in ensuring tenants and landlords have an equal voice. 44
Because the current situation with COVID-19 requires social distancing and limited
human contact, mediation can be flexible with video-assisted conferences.45 The platforms of
videoconferencing include Zoom, Microsoft Team, Bluejeans, Skype, and others that are
available when in-person mediations are difficult to arrange.46 Zoom has risen to the top as
the preferred choice of users for mediation with features including meeting rooms, breakout
rooms, screen sharing, chats, and security functions. 47 The mediation can be even more
flexible in an online format as it can be utilized through a computer, laptop, smartphone, or a
tablet.48 While there can be technical problems, lengthy durations of setting the mediation up
and understanding the process of videoconferencing, this form of mediation comes at no costs
for both landlords and tenants.49
Mediations for landlord and tenants have gone online in certain instances which
have provided quality results that offers an extra emphasis on fostering relationships. 50
Having these mediation programs available for landlords and tenants during the COVID-19
pandemic provides an outlet for both parties that is cost effective.51 It is important with these
programs to have mediators with some experience with landlord and tenant disputes, whether

40

Amy Plitt, How NYC’s new landlord-tenant mediation program works, BRICK UNDERGROUND (Aug. 20,
2020),
https://www.brickunderground.com/rent/how-does-new-york-city-new-landlord-tenant-mediationprogram-work-disputes-conflict-resolution-nyc.
41
Bieretz et al., supra note 14.
42
Id. at 7.
43
Id.
44
Id. at 8.
45
Chang, supra note 17, at 14.
46
Id.
47
Id. (“The attendance and participation of persons can be controlled. Participants are provided with a unique
meeting conference number which will allow them to join the videoconference. Participants are given a second
password which will be required to gain access to the videoconference as an additional layer of security. All
participants should be informed and advised to only provide the meeting conference number and second
password to persons whose participation is desired.”).
48
Id.
49
Id. at 14–16.
50
Jared Brey, Can evictions be avoided? Landlords and tenants are negotiating over Zoom, WHYY, (May 26,
2020), https://whyy.org/articles/can-evictions-be-avoided-landlords-and-tenants-are-negotiating-over-zoom/.
51
Id.
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they be retired mediators, judges, or attorneys. 52 Sue Wasserkrug, a program administrator at
the Good Shepherd Mediation Program stated, “[m]ediation is a particularly good conflictresolution process for situations where the parties have some kind of a relationship and
they’re going to continue to have some kind of a relationship, as opposed to a car accident
with a stranger, where you don’t know the person.”53 Landlords and tenants have a business
relationship and will continue to have a relationship so long as tenants continue to pay rent
and landlords provide a quality living space. Programs like the Good Shepherd Program are
just another example as to how beneficial Mediation can be in times of crisis like the COVID19 pandemic has presented as it prevents relationships from detiorating between both parties.
C. An attempt to defeat an inequality of interests between Landlords and Tenants
Issues of inequality may also arise in a mediation. It is quite apparent that before a
mediation begins, landlords have a substantial advantage in bargaining power as they obtain
more knowledge of the applicable law and do not face the possibility of eviction as compared
to tenants. In Minnesota, landlords and tenants have enjoyed the benefits of the pre-filing
eviction mediation and court-integrated mediation programs.54 With court-integrated
services, judges have requested parties to engage in a mediation before they appear in court
for an eviction hearing.55 Not only does it save the courts and parties the time and expense of
having to litigate disputes, but mediators work with legal service organizations to provide
tenants with resources about the applicable law to mediate effectively.56 Also, landlords are
provided additional assurance from workers of the Emergency Assistance program that
tenants will provide the funds to fulfill any settlement obligations. 57 With the available
resources such as accessible legal information and advice from lawyers or mediators, tenants
are better informed of their rights which ensures that they have power to make an informed
decision during a mediation. Tenants are at a disadvantage when they enter into a mediation
without the basic, necessary legal information and, accordingly, run the risk of entering into
coerced agreements during a mediation with their landlord. 58 Furthermore, when a tenant
faces an eviction, the contents of a pre-eviction notice can include resources for tenants to
seek relevant legal information and representation that overcomes the lack of duty for
mediators to inform tenants of legal rights during an eviction. 59
Such court-assisted
mediation programs, like the programs found in Minnesota, level the playing field so tenants
will not be at a large disadvantage to the landlord in the mediation.
The pre-filing process occurs prior to an eviction, which encourages both parties to
seek a resolution prior to initiating litigation and to receive assistance from a neutral party by
52
Emily Nonko, Instead of Eviction, Landlords and Tenants Talk It Out, SOL. JOURNALISM EXCH. (Feb. 19,
2021),
https://sojoexchange.solutionsjournalism.org/home/instead-of-eviction-landlords-and-tenants-talk-itout-1.
53
Id.
54
Rebecca Hare, Mitigating Power Imbalance in Eviction Mediation: A Model for Minnesota, 38 L. & INEQ.
135, 145 (2020).
55
Id. at 144.
56
Id. at 145.
57
Id. at 144.
58
Id. at 158.
59
Hare, supra note 55, at 158–59.
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going through mediation. Furthermore, the pre-filing process incentivizes both parties to
work together in creating a plan. By requiring a pre-eviction filing mediation, both landlords
and tenants can resolve an abundance of issues including plans to cover the amount of rent
owed and how future payments shall be made.60 A pre-filing mediation assists tenants with
negotiating a payment plan without going to court by allowing both parties to meet in a
neutral setting without each side having to bear litigation costs while cultivating a relationship
between landlords and tenants during a time where trust and compassion are needed. 61
The notice requirement to tenants prior to an eviction filing may be the most
valuable tool with mediations as it gives tenants the awareness that an eviction will be filed
against them and allows time for both parties to engage in mediation. 62 Tenants are also able
to find financial resources with assistance from nonprofit organizations when given an
eviction notice.63 Though an eviction would occur if both parties do not reach an agreement,
the notice requirement for pre-filing purposes saves both landlords and tenants the time and
expense of litigation.64 A payment plan can be formulated for a tenant to meet the demands
for rent and landlords do not have to file for bankruptcy as a result of missed rent payments. 65
Thus, the notice requirement encourages landlords and tenants to engage in mediation to
address concerns.
Both principles of mediation have potential to be used in multiple ways. 66 Tenants,
who may be unfamiliar with the process of a mediation, are given the resources needed from
non-profit organizations from a legal and financial view.67 From these resources, the playing
field is equal as tenants are equipped with information that can be used for an effective
mediation which is favorable for both sides.68 Fairness in mediation also presents an
opportunity to expedite issues arising from the lack of rent payments along with other
landlord-tenant issues.69 To promote fairness and convenience, it is important to have both
parties to meet with a third-party neutral in the tenant’s building, a community center, or a
setting where it is comfortable for both parties.70 Effectively, having a mediation in the
community where the dispute arose allows for both landlords and tenants to be open and
honest about their interest.71 When both parties reach an agreement, both sides benefit as a
filing fee check is sent to the landlord and the tenant avoids any threat of an eviction. 72
Mediation has also proved to be favorable for landlords as they are given opportunities to

60

Brittany Houston, As Moratoriums Start to Lift, Preparing for an Eviction Wave, SHELTER FORCE (June 25,
2020), https://shelterforce.org/2020/06/25/as-moratoriums-start-to-lift-preparing-for-an-eviction-wave/.
61
Hare, supra note 55, at 154–56.
62
Id. at 154–55.
63
Id. at 155.
64
Id.
65
Id.
66
Hare, supra note 55, at 144–44.
67
Id.
68
Id.
69
Linda Mealey-Lohmann & Eduardo Wolle, Pockets of Innovation in Minnesota’s Alternative Dispute
Resolution Journey, 33 WM. MITCHELL L. REV. 441, 472 (2006).
70
Id.
71
Id.
72
Id. at 473.
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intiate a mediation for purposes of saving time and expenses. 73 With these principles,
mediation in landlord-tenant disputes has become another method of dispute resolution. 74 The
advantages of mediation in a landlord/tenant context include a notice given to the tenant of a
possible eviction 75, giving an option for mediation for landlords and tenants 76, the creation of
a balanced and neutral environment, helping the tenant and landlord come prepared to the
mediation, and providing a highly trained mediator.77
III. LANDLORD AND TENANTS DURING A CRISIS: A HISTORICAL SURVEY
At other points in time in the United States, landlord-tenant disputes have faced
increased states, either in the form of a protest or a form of increased usage of ADR, in
landlord-tenant disputes have accumulated mixed attitudes and results in achievisng
successful resolution. In Louisiana, the Homeowners Mediation Program was created with
the aim for both landlords and tenants to mediate in good faith in the wake of Hurricane
Katrina.78 During the Great Depression, landlords refused to provide a rent reduction to
tenants which provoked such tenants to go on violent strikes against landlords. 79 When the
2007-2010 housing crisis occurred, many states took on their own forms of dispute resolution,
primarily through mediation, to address landlord-tenant disputes.80 There are lessons from
past crisis situations that can be applied to the current pandemic’s impact on landlord-tenant
disputes. Even with some of the failures of mediation in the past, states can learn from the
past by modifying certain issues with mediation during the COVID-19 pandemic that make it
more suitable and fair.
A. Hurricane Katrina
In 2005, Hurricane Katrina made landfall in the state of Louisiana with winds
calculated over 100 miles per hour.81 The destruction was devastating and the aftermath that
followed was transcending and life-changing.82 The response around the country was
resounding as thousands of Americans went to New Orleans to volunteer their time towards
clean-up efforts from the hurricane.83 Due to the widespread destruction, the hurricane had a

73

Id.
Id.
75
Hare, supra note 55, at 154.
76
Id. at 144.
77
Mealey-Lohmann & Wolle, supra note 70, at 473–74.
78
Michael A. Patterson, Evaluating the Louisiana Department of Insurance’s Hurricane Katrina Homeowners
Mediation Program, 62 DISP. RES. J. 34, 36 (Aug.–Oct. 2007).
79
Mark Naison, Fighting evictions during the Great Depression, ISR, https://isreview.org/issue/81/fightingevictions-during-great-depression.
80
Alan M. White, Foreclosure Diversion and Mediation in the States, 33 GA. ST. U. L. REV. 411, 415 (2017).
81
Greg G. Guidry, The Louisiana Judiciary: In the Wake of Destruction, 70 LA. L. REV. 1145, 1150 (2010).
82
Susan L. Waysdorf, Returning to New Orleans: Reflections on the Post-Katrina Recovery, Disaster Relief,
and the Struggle for Social Justice, 12 U.D.C. L. REV. 3, 4-5 (2009) (describing the extent of the damage
caused by Hurricane Katrina by discussing destroyed homes, high displacement and death rates of
predominantly minority residents, intolerable Superdome conditions, and toxic water).
83
Id.
74
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huge impact on the housing market.84 With many evacuees losing their homes, some
accessed temporary shelters while others were admitted into the Direct Payment Hotel
Program through the Red Cross.85 Landlords, who feared the possibility of bankruptcy, tried
to evict tenants who escaped New Orleans after Hurricane Katrina due to their need to collect
rent.86 However, many tenants could neither pay rent nor access their homes due to the
destruction of the storm.87
With regard to landlord-tenant disputes, there became a rising concern about
impending evictions faced by residential and commercial tenants that Governor Kathleen
Blanco issued a 59-day moratorium on evictions.88 However, after the moratorium came to
an end, almost 700 eviction suits were filed in New Orleans. 89 The majority of evictions were
filed because tenants failed to pay rent, either because they were physically unable to, did not
have the money to do so, or did not think that they were required to pay rent when the city
was inaccessible.90 Some tenants believed they should not have had to pay for rent during
that period due to their units being destroyed or that the units not destroyed were devoid of
power and clean water.91 Many problems existed for landlords when tenants did not give
their rental payments.92 Repairs were needed for tenants whose homes were destroyed and
preventing the current damage to homes from getting worse only added to the landlords’
expenditures landlords.93
Louisiana Commissioner of Insurance Robert Wooley issued Emergency Rule 22
which authorized a mediation program to be administered by the American Arbitration
Association (AAA).94 Emergency Rule 22 required insurers to notify policyholders that they
had a right to mediate.95 Additionally, this rule required the parties to negotiate in good
faith.96 To ensure an impartial mediator, the rule required the AAA to appoint a mediator
who satisfied state mediation training requirements.97 The names of approved mediators
appeared on the “approved register” through the Louisiana State Bar Association’s Dispute
Resolution Section.98 The duration of the mediation program lasted a total of two years in
84

John K. Pierre & Gail S. Stephenson, After Katrina: A Critical Look at FEMA’s Failure to Provide Housing
for Victims of Natural Disasters, 68 LA. L. REV. 443, 455 (2008)
85
Id. at 456.
86
After Katrina, evictions, THE BALTIMORE SUN (Nov. 5, 2005), https://www.baltimoresun.com/news/bs-xpm2005-11-04-0511040373-story.html.
87
Id.
88
Erin E. Bohacek, A Disastrous Effect: Hurricane Katrina’s Impact on Louisiana Landlord-Tenant Law and
the Need for Legislative and Judicial Action, 52 LOY. L. REV. 877, 879-80 (2006).
89
Id.
90
Id.
91
Id.
92
Id. (describing how complications from the storm prevented landlords from receiving rental payments on
time because mobility was restricted, the mail system did not function properly, and financial resources were
drained).
93
Bohacek, supra note 89, at 881.
94
Patterson, supra note 79.
95
Id.
96
Id.
97
Id.
98
Bobby Marzine Harges, Alternative Dispute Resolution, 54 LA. B.J. 198 (2006).
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accordance with the length insureds could file property insurance claims after Hurricane
Katrina.99 The program also established guidelines so claim payments were sufficient to pay
for damages done by the hurricane.100
The state of Mississippi issued a homeowners mediation program of their own for
victims of Hurricane Katrina.101 The program was designed as an adversarial, non-binding,
ADR procedure to facilitate the resolution of claims in an effective manner. 102 The mediation
program, made available to claimants disputing claims resulting from damage to property,103
had positive reviews for its application in a crisis situation. According to former federal
judge Charles Pickering, who commented on the program, “[m]ediation, in many cases, is
superior to carrying a case to court. It can resolve a matter quicker and with less expense and
the parties have more control over the outcome. I am pleased to be associated with
Commissioner Dale and AAA in this effort.”104 Jim Roberts, former Mississippi Supreme
Court Justice, echoed Pickering’s comments stating, “After 35 years in the justice system I
have found that mediation is an effective and practical tool in resolving disputes.” 105
The Louisiana mediation program received interesting results that suggest the
program was successful when the parties reached a full or partial settlement.106 Participants
were asked to fill out a mediator evaluation form when mediation was completed. 107
Mediator evaluations indicating a 96% rating of good or better suggest that the mediators
selected to participate had the necessary training in facilitating the disputes. 108 However, it
was suggested that there may be a higher standard for mediators to meet and that mediators
should possibly come from the locality where the dispute arose. 109 In some of the mediations,
homeowners did not understand how the mediation process worked, the mediator’s role, or if
they needed to provide any documents for the mediation.110 Before the mediation
commenced, it was suggested for this program that the mediator should provide parties with
written materials prior to the mediation explaining the process, the role of the mediator, and
what claimants need to bring to the mediation to establish proof of loss and other materials
needed to prepare for a mediation.111
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Time limits on the mediation were another component of the program that posed
constructive criticism.112 While there were some cases in which the dispute could have been
settled with more time, the flipside is that fewer cases could have been mediated as a result. 113
Even though the program only lasted a total of two years, it is expected that the Louisiana
Department of Insurance will adopt a similar plan when a future disaster occurs.114
B. 2007-2010 Housing Crisis
From 2007-2010, the United States was hit by the greatest financial crisis since the
Great Depression.115 The foreclosure crisis started after a subprime meltdown when early
subprime loan defaults drastically increased and subprime lenders started going out of
business.116 Subprime loans/mortgages is a housing loan given to borrowers with a bad credit
history or who have no credit history.117 These characteristics include a previous record of
delinquency, foreclosure or bankruptcy, a low credit score, and a debt service to income ratio
of 50 percent or greater.118 An important aspect of these types of loans is that it can allow
people a chance to own a home despite lacking a strong credit history and such loans can help
borrowers improve their credit scores and then can be used towards paying off a mortgage. 119
The essentials of subprime loans are that they allow people, who otherwise struggle with their
credit, to obtain money at the very moment they need it. 120
In 2007, more than 84,000 residential properties within California were foreclosed
and over 250,000 subprime loans went into default.121 With respect to the entire United
States, an estimated 7.2 million families held a subprime mortgage and 14.4% defaulted. 122
Subprime lending is likely not the sole cause of the foreclosure crisis as many other factors
possibly contributed, but most experts agree that subprime lending was a leading cause of the
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crisis.123 In 2008, there were over two million foreclosure actions, while between 2007
through 2009, lenders initiated close to six million foreclosure actions. 124 The foreclosures
not only affected individual homeowners but also communities. Studies revealed the home
value in a neighborhood decreased every time there a home foreclosed. 125
In response to the foreclosure crisis, many states took immediate action with dispute
resolution programs.126 Some state and local governments implemented mediation programs
for borrowers and mortgage servicers during the foreclosure process. 127 In Philadelphia, any
foreclosure notice contained a form directing homeowners to call the “Save Your Home
Philly Hotline” to begin a mediation.128 After an appointment is scheduled with a housing
counselor to gather financial information from the homeowner, the information is given to an
attorney.129 Both the homeowner and lender come together with a local housing counselor for
a professional, informed conciliation conference where both sides attempt to come to a
resolution.130
Iowa created a foreclosure dispute resolution program in 2007 when the Attorney
General used a model from the farm-lender crisis and applied it to residential mortgages. 131
After the creation of this dispute resolution program, other states and municipalities followed
suit and created their own models for dispute resolution during the foreclosure crisis. 132 An
evaluation of Connecticut’s mediation program found that borrowers who participate in a
mediation are likely to retain their homes and/or reach an agreement that is mutually
decided.133
The District of Columbia also enacted a program called Saving D.C. Homes from
Foreclosure, which resulted in the second-highest rate of agreements per mediation
outcome.134 This required lenders to offer some form of mediation to homeowners before a
foreclosure could be initiated.135 The program required lenders to send a notice of foreclosure
to the borrower, lenders to participate in the mediation, and pay fees for the mediation and
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fines if the lender failed to uphold the integrity of the mediation. 136The programs’s principle
was to ensure foreclosure procedures were not routine measures taken by lenders without
considering the impact that could be made on families and communities. 137 Out of the
agreements reached by both parties, 95% of the agreements included a provision that allows a
borrower to remain in the home.138 The program demonstrated a high rate of borrowers
facing possible foreclosure who chose to partake in mediation and a higher rate of completed
mediations.139 These results indicate a strong presumption that early intervention and
completion of mediation will increase the chances for a resolution during a time of crisis. 140
In Maine, the Supreme Court enacteda law in response to “unprecedented levels” of
foreclosures, resulting in a sharp decline of tax revenues, and a growing mass of foreclosure
cases tried in court.141 Along with the creation of this act, a Rule 56 amendment required
completion of mediation before a foreclosing party filed a motion for summary judgment. 142
Like the Philadelphia program, which required notice of mediation, 143 the foreclosure notice
given to a Maine homeowner included a description of the mediation program and an answer
form required to be completed by the homeowner to avoid foreclosure. 144 The mediation
terms included many requirements for both parties.145 The mediation achieved great success
in assisting homeowners and lenders to come to a resolution, but it also had a few setbacks. 146
In 2010, the first year of its enactment, over 1,000 cases of just over 5,000 foreclosure cases
were mediated, with only a few cases requiring multiple mediations.147 Of the 505 final
reports filed after the mediation was completed, over 50% of cases concluded without the
parties reaching an agreement, about 21% reached a partial agreement, and another 20%
concluded because the homeowner failed to attend the mediation sessions.148 Additionally,
when agreements were reached, the agreements themselves often took months of negotiation,
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making the value of the program not evident until more cases had moved through the
mediation process.149
A few states, including Maryland, Illinois, Hawaii, Washington and Nevada, have
required or recommended a form of mediation between homeowners and lender
representatives before a foreclosure occurred.150 Specifically in Hawaii, when a dispute
involves a condominium and the party requests a mediation, the opposing party is legally
obligated to partake in the mediation.151 Legislators in Washington and Vermont enacted a
law that required landlords and tenants to mediate the eviction dispute when the dispute
involves a mobile home eviction.152 No state was hit harder than Nevada during the crisis,
which led the state to create the Nevada Foreclosure Mediation program. 153 Of the more than
13,000 mediated cases, 85% concluded without a foreclosure and 51% reached an
agreement.154 One unique caveat to this program was that the new law required beneficiaries
to file documents prior to mediation under penalty of perjury, which caused foreclosures to
decrease marginally.155 Another aspect of the program included a mediator that could stop a
mediation if under a suspicion that one of the parties was acting in bad faith, but the mediator
could not issue reports about the substance of the mediation to any entity. 156 Maryland went
further with their mediations by having administrative law judges as mediators for a second
mediation so both parties have an opportunity to finalize an agreement. 157
Illinois attorney Lisa Bashaw noted that mortgage foreclosure mediation puts the
borrower in direct communication with the lender.158 Bashaw went on to state, “[w]hat the
mediation program does is force somebody with some authority and some intelligence [from
the lender’s side] to at least come to the phone, if not the mediation, and take a hard look. I
think the mediation works because it gets vice presidents [involved], and I think that’s a good
thing. From the other side, it takes people through a process. And whether they get a loan
modification or not, it’s not just a roll of the dice.”159
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C. The Great Depression
On October 29th, 1929, also known as “Black Tuesday,” over 16 million shares
were traded to the New York Stock Exchange in a single day. 160 Just five days before, over
12 million were traded which was then a record.161 Many factors are considered to have
caused the stock market crash of 1929.162 Stocks were overpriced which caused the crash to
be nearly inevitable is one consideration.163 The growth of bank credit and easily acquired
loans is another theory.164 Such growth led people to believe in the market’s stability which
caused people to be unafraid of accumulating debt.165 Other causes leading up the crash of
1929 have included low wages, proliferation of debt, an agricultural sector in doubt, and an
excess of bank loans which could not be liquidated.166
The Great Depression impacted many facets of society, including the economy,
politics, employment, banking, and deflation.167 With respect to the economy, the gross
domestic product decreased each year since 1929 which led to a production of only $56.4
million in 1933, half of what the country produced in 1929.168 Perhaps the biggest effect of
the Great Depression was the unemployment rate, which peaked at 25.6% in 1933. 169 Due to
the high number of people unemployed, many were evicted from their homes and faced
homelessness.170 Individuals slept in parks or sewer pipes while bundling up in newspapers
to fend off the cold.171
During the Great Depression, many issues arose around landlord-tenant disputes
caused by unemployment and other factors making it hard for tenants and landlords to meet
demands.172 In Harlem, some landlords allowed tenants to live rent free while others accepted
labor exchanges in return for rent or lowered rent rates. 173 However, in a more radical
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manner, some landlords evicted non-paying tenants by forcing them to leave.174 In response,
tenants chose from a variety of options including making rent arrangements with landlords,
moving out when asked by the landlord, choosing to live with relatives, or choosing to live in
an apartment under the terms of another desperate landlord.175 Whenever there was an actual
eviction, many tenants left their apartments for smaller, less expensive apartments deemed to
have the status as a “lodger,” or were forced to join the countless number of now homeless
Americans.176 In response to the rapid increase of homelessness, municipal court judges
asked for both landlords and tenants to engage in negotiations rather than resort to
evictions.177 However, because of the interest rates on mortgages, landlords negotiating a
settlement for a housing unit to function considering the funds needed to operate a business
became difficult for the landlord.178
Beginning in 1932, rent strikes began with groups of tenants withholding their rent
and picketing outside of three large apartment buildings in Bronx Park East. 179 The group of
picketers belonged to a group called the Upper Bronx Unemployment Council, which had
communist affiliations.180 Those involved with this radical movement made up this diverse
activist group.181 The radical approach from the Unemployment Council concentrated on
more direct action in the streets, holding mass meetings for tenants, and a dual approach
between tenants and the trade union.182 Leaders of the activist group sought out those who
did not have a job from a variety of areas, but a considerable amount of people were sought
out in neighborhoods.183 Outside of mass demonstration, local activists built other ways to
organize local unemployment councils including making personal contacts, eviction protests,
and leafleting.184
In Bronx Park East in 1932, the tensions started to boil between landlords and
tenants which caused the already dire situation of the Great Depression to get worse. 185 The
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first set of evictions caused a rent riot that involved residents of co-ops.186 The fight between
citizens and law enforcement officials turned violent to the point where the police had trouble
maintaining order.187 The strikers eventually agreed to a compromise that called for a
reduction in rent and allowed those who were evicted to return to their homes.188 Not long
after the first rioting incident, a second incident occurred involving violent confrontations
between tenants and law enforcement due to the increasing numbers of evictions. 189 When
arbitration failed because of a rejection by tenants, landlords formed rent strike committees
and offered aid to any landlord at risk because of the strike movement. 190 According to one
landlord spokesman, “[t]he strikes are spreading rapidly and scores of landlords are facing
financial ruin or loss of their properties as a result of them.”191
Despite the landlords continuing to use their best efforts to put a halt to the rent
strikes, Co-ops continued their movement to other neighborhoods, specifically with rent
strikes occurring in some of the poorest parts of New York.192 Other riots took placeand
involved the hurling of stones and other dangerous objects. 193 One riot that occurred involved
1,500 people and broke up due to an injunction against picketing, arrests made by police, and
injuries to tenants and officers.194 Municipal courts in New York granted injunctions to slow
down the riots from potentially turning hostile in the future. 195 To further halt the riots by
tenants, the police used a full-scale police tactic to suppress strikes.196 The public viewed the
violent confrontations as an intimidation tactic as municipal judges and the police became less
sympathetic towards tenants.197 Judges issued more injunctions against picketing in strikes
and were more one to issue notices to tenants who withheld rent. 198
Although certain strikes resulted in riots and evictions happened in 1933, landlords
awarded many tenants reductions in rent due to the tenants threats of rent strikes. 199
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Eventually, landlords developed new tactics against rent strikes 200 when the landloards
emphasized the importance of not allowing the strikers to take over the community which
increased the possibility of things getting out of control. 201 New York City officials were
more receptive to this approach and began to issue criminal charges and injunctions against
picketing for those who participated in rent strikes. 202 In response to the increased
enforcement against strikes, tenants from Unemployed Councils took large numbers of
tenants to Home Relief Bureaus by having tenants sit in until they were given funds to help
them pay their rent and these actions ended up being successful. 203 In the end, an issue was
ordered that if evictions occurred, Home Relief Bureaus helped tenants, behind on their rent,
remain in their apartments or by helped secure another home. 204 The takeway from the rent
strikes during the Great Depression illustrate what can occur if no process in put in place for
both parties to come to a resolution and the irrational decisions parties make when there is no
strong form of dispute resolution.
IV. APPLYING MEDIATION TO LANDLORD TENANT DISPUTES IN THE WAKE
OF COVID-19
Landlords and tenants across the country should use mediation to resolve disputes in
the wake of COVID-19. Mediation could benefit both parties to reach a beneficial solution for
both parties. Landlords and tenants are in a professional relationship where both are
dependent on the other. It is costly for landlords to seek new tenants while current tenants
need a place to live. States should assist with their own mediation schemes, learning from
past crisis scenarios. This is important for relationships, policy and practicalities. This
section of the comment will explore these aspects while urging implementation of mediation
as a successful tool to use during the COVID-19 pandemic -- not only to prevent evictions but
also to make landlord/tenant relationships stronger for the future. Additionally, this section
explores the implications of the CARES and American Recovery Plan Act towards the
funding of strong mediation programs to landlord-tenant disputes.
A. Relationships
Mediation cultivates relationships between landlords and tenants who are both in
tough situations imposed by COVID-19. Additionally, mediation is the best form of ADR
when detriments to a relationship between two parties could arise. The relationship between a
landlord and a tenant can be considered delicate as tenants rely on landlords to provide quality
housing and upkeep of a property. Landlords also rely on tenants to pay rent to make a living
and to provide quality services to enhance a tenant’s living experience. Disputes may arise
200
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when a landlord has an unruly tenant who fails to pay rent for a variety of reasons, if tenants
express concerns over charges, or if landlords provide inadequate housing to tenants.
However, situations where both parties are affected by a situation, like the COVID-19
pandemic, where neither party is at fault makes mediation an effective means towards
resolution. It provides a platform where parties can create a plan so both landlords and tenants
can benefit. In times of crisis, both the landlord and tenant have the chance to work together
rather than be adversarial.
The current pandemic has put both landlords and tenants in a precarious situation
with tenants not being able to make rent payments because they do not have a job.
Furthermore, landlords are in a situation where they could lose their business if tenants are
not able to pay rent. Instead of both parties taking a sharp refusal to understand the
circumstances of the opposing side and risking a potential dicey situation, mediation allows
for both parties to come together and discuss solutions which have mutual benefits. Whether
it be to create a payment plan for tenants, offer reduced rent in accordance with reasonable
conditions, or develop strategies where a landlord can provide their tenants other types of
relief, it can create a stronger bond between both parties as they work together in assuring
neither one is adversely affected.
Rent strikes, like those from the Great Depression, 205 should not be ruled out as a
possible occurrence. This could be especially prevalent in current, adverse times with that can
cause irrational behavior. If landlords and tenants decide not to use mediation to resolve their
problems, rent strikes could occur.206 Radical movements like those of the Great Depression
would prevent any sort of a relationship between a landlord and tenant from forming. During
trying times, a mediation allows for both parties to come together to reach a concise,
formulated agreement rather than a confrontational battle. Mediation, comprising of learning
to listen to one another and putting together a plan that is advantageous for everyone, is a step
in the right direction regardless if there is a pandemic.
B. Policy
From a policy point of view, landlord and tenant mediations during the COVID-19
pandemic has a potential impact on social policy, both long-term and short-term. The
overarching principle that grows out of these mediations during the pandemic comes from
working together to benefit both parties. As stated earlier, tenants can pay rent with
assistance from landlords by forming an agreement which a mediator can develop. Landlords
face the risk of going bankrupt and losing their business because of the tenant failing to pay
rent, even though it is to no fault of their own. Requiring a mediation to be conducted gives
the tenant an opportunity to have their voice heard in an otherwise power-imbalanced
situation.
The St. Louis Mediation Project has considered such concerns in producing social
justice initiatives with mediations for both landlords and tenants. One civilian described
talking to staff of the St. Louis Mediation Project as talking to “regular people” in letting
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them know the issues COVID-19 has produced towards making rent payments.207 From a
social policy perspective, the St. Louis project provides resources for both landlords and
tenants who are currently in the tough situation produced by COVID-19.208 From a policy
perspective, the benefits of bringing two parties together to engage in a mediation can rectify
many disputes. As Elad Gross of the St. Louis Mediation Project stated,
“[y]ou get folks together. … And I think folks want to see better outcomes,
folks want to be able to pay, folks want to keep tenants in their housing.
They don’t want to go through the rush of finding another tenant and, you
know, all of the costs that are associated with going to court and
everything else.” 209
Building off this process, mediation sessions during the COVID-19 era can mirror
the tactics used by some states during the foreclosure crisis. When tenants face the strong
possibility of going through an eviction, courts can institute a policy similar to that reflected
by Hawaii 210, Washington 211, and Nevada 212 in requiring mediation between landlords and
tenants. By requiring both a landlord and tenant to engage in mediation, it makes a dicey
situation into a more professional and honest situation where both sides come to a
resolution.213 The requirement of mandatory mediation or notice of a possible choice to
mediate has been successful with the foreclosure crisis as many agreements were formed
between landlords and tenants.214 From a social perspective, tenants and landlords during the
COVID-19 pandemic can be given information about a mediation including what a mediation
is, the role of a mediator, and what information they must bring with them to the mediation. 215
Constructing the mediation between a landlord and tenant as a requirement or as a means of
encouragement during the COVID-19 crisis will promote strong values of providing
assistance to those in need.
Power imbalance is another issue that can be overcome with keeping a social policy
in mind favorable to both landlords and tenants, who both face adversity with this crisis. It
should not be in dispute that during the eviction of a tenant – even in a non-coronavirus
period – the landlord has a stronger position and more bargaining power. 216 The landlord can
usually maintain their business if a tenant is evicted because the landlord can potentially find
another tenant. The COVID-19 crisis presents a different situation as landlords can have their
position weakened if they do not have enough tenants to make ends meet. Nonetheless,
having a mediator alleviates the possible ways a landlord could potentially abuse the power
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they have against a tenant struggling to make rent during the pandemic. 217 Having a policy in
place requiring both parties to mediate defeats a potential power imbalance and may boost
interest in renting property for housing, specifically it can build a reputation for landlords who
are willing to mediate. Should landlords and tenants reach an agreement, it could show that
landlords are trusting and understanding among their respective communities. From a social
standpoint, landlords will be viewed as a group of people willing to work with their tenants’
problems.218
From an economic standpoint, there is some imbalance that exists for landlords
during a possible eviction. Landlords could face a costly risk by filing an eviction even
though they have more resources than tenants. The problem gets worse for landlords in
situations where they have multiple tenants facing evictions because of the COVID-19
pandemic. Landlords must bear expenses including legal fees, court costs, financial and
property damages, and collecting lost rent.219 With the landlord looking after numerous
tenants, the expenses for each aspect increase for each tenant which may leave the landlord
with little to no money for their own livelihood or to provide services for current tenants
because of the money put towards filing an eviction. With the costs totaling up to $3,500 for
an eviction, 220 it can be burdensome for landlords to file an eviction for multiple defendants.
The landlord can question whether it is worth it to file an eviction, but they must be afforded
another form of dispute resolution.
With mediation, a landlord can speak to their interests during the COVID-19
pandemic including that they need rent payments to make a living, but they also require rent
payments to provide quality living for tenants. Landlords can still consider if a mediation is
worth it in the end. Many questions arise for landlords including if a mutual agreement will
be reached, will they be afforded an opportunity to be heard by both the mediator and tenant
with their resources, is there going to be more sympathy given to the tenant where an
agreement is not fair for the landlord, and will they put forth too much money towards a
mediation? There are many things for a landlord to consider before they go into a mediation.
Important points to consider are the effectiveness of the mediation from a financial standpoint
221
, the type of mediator the landlord would like to facilitate the mediation, preferably a
faciliative mediator who will work to get a mutual decision between both parties 222, and
potentially could consider whether merits of their claim is sufficient for litigation.223
In the end, mediation is a good solution for both sides as it humanizes the problem
between the landlord and tenant. With the tenant, they are able to convey the importance of
having a roof over their head and how the COVID-19 pandemic has impacted their ability to
make rent payments on time. With the landlord, they can show that they are more than a
person who collects rent. The rent payments from tenants are the landlord’s form of pay that
helps them run their business and/or takes care of their families.
217
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C. Practical Considerations
Perhaps the greatest lesson to be learned from COVID-19’s impact on the landlordtenant relationships is that mediations should be the preferred method of ADR for future
disputes. It is important to consider the practical implications of how mediation has impacted
the city of St. Louis. When disputes went to trial between a landlord and a tenant, the
outcome was not favorable to the tenant.224 Landlords have more resources than tenants along
with court costs imposed on tenants who have been evicted from their home, which makes
adjudicating the matter problematic. With respect to legal interventions, two forms of
rresolution for eviction issues are thought to have worked with landlord/tenant disputes: legal
representation for tenants through legal aid organizations or other forms of representation
towards adjudicating the matter and mediation of housing court disputes. 225 Even with
representation, adjudicating the eviction does not provide a procedure which would allow for
both parties to reach an agreement.226 Effectively, adjudication as compared to mediation
does not allow for the parties to be creative in reaching a settlement. Having a potential
eviction claim be heard at trial does not give rise to the emotional nature of an eviction and
the impact it has on both parties.227 A court formulating an agreement would not be able to
reach the emotional states both landlords and tenants have during an eviction. 228 Courts are
only to make factual and/or legal findings without hearing the personal side of both parties.229
Additionally, factual findings made by the court do not take into account the effects of
emotions both parties may feel compared to mediation where the emotional effects of eviction
on parties are considered.
When the COVID-19 pandemic comes to an end, the impacts of this pandemic must
deem mediation necessary for the future in settling disputes between landlords and tenants.
One type of dispute where mediation is best is when there is a dispute that feeds into the
emotional mind of a party, especially during an unprecedented time. 230 In such adverse times,
the idea of mediation is an effective strategy to address how COVID-19 has influenced the
trajectory of landlord-tenant relationships. Mediation creates a controlled emotional
environment focusing on finding effective solutions that fit the interests of both individuals. 231
By making mediation a requirement for parties, it prevents landlords or tenants from refusing
mediation by acting in bad faith.232 Such bad faith would occur if the landlord or tenant did
not intend to honor a mediated agreement or use disclosed, confidential information towards
224
Tokarz et al., Addressing the Eviction Crisis and Housing Instability Through Mediation, 63 WASH U. J. L.
& POL’Y 243, 256-57. (2020) (According to the study, of the St. Louis City eviction cases that concluded with a
trial or default judgment in 2012, only two cases (0.04%) ended in favor of the tenant, while 4,934 cases
(99.96%) ended in favor of the landlord. At least 2,282 cases (or 46.23% of the total) were forwarded to the
sheriff for execution of the eviction, i.e., forcible removal of the tenant from the property. As starkly shown by
the numbers, the odds of
a tenant
succeeding in court
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the other party’s detriment. Parties will have the obligation during a mediation to disclose all
possessed relevant information and personal feelings.233 A controlled environment can make
parties feel comfortable which creates an opportunity for parties to disclose relevant
information.
The implication of a mandatory mediation is also valuable as it offers both parties a
chance to express their feelings toward one another. There is a heightened standard during
the mediation for the parties to reach an agreement to avoid having the eviction claim be
litigated due parties having more power to create solutions that a judge may not be able to
provide in a litigation.234 Specifically, a requirement or notice of a mediation scheme gives
the parties a golden opportunity to create their own plan and form other strategies that are free
from any statutory eviction scheme a judge would use if the claim were litigated. 235 The
agreements formulated can give the tenants more time to catch up on rent or to find
alternative housing. It gives landlords time to find another tenant, and of course, to save both
parties the trouble of having their claim decided by a judge. However, the implication is that
parties must be diligent with the mediator in creating a plan to preserve their relationship and
build trust. The agreement between the landlord and tenant should reflect the interests
discussed during the mediation and must outline in great detail how each side will execute
their duty of the agreement.236 Instituting either a mandatory or preferred mediation between
the landlord and tenant during and after the COVID-19 pandemic, it preserves the
compassionate aspect of a landlord-tenant relationship by allowing both parties to work
collaboratively.
One other implication from a mediation scheme is the benefits it has for the court
with the implementation of a detailed, mediation scheme. As seen with the statistics of St.
Louis, 237 tenants strongly disfavor going to trial. A trial for a tenant creates a situation
where there is a power imbalance between the parties, especially when a tenant does not fully
understand housing law. Mediations benefits the courts as eviction filings will not take up the
court’s time during this unprecedented time. Going to court could result in a multiple day
trial, but a mediation can range from five minutes to a few hours. 238 With a potential pile up
of eviction claims, courts may not be able to devote the requisite amount of time and attention
to each individual case. The costs with hiring legal representation and filing costs may add
extra stressors to both parties. A situation which has not been mediated between a landlord
and tenant during COVID-19 may present an issue that cannot be resolved by legal
interpretation. The integrity of the courts will be preserved as the parties are able to mediate
their housing dispute involving issues not suitable for just factual or legal interpretation, but
rather emotional interpretation too.
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D. American Rescue Plan Act
President Joe Biden signed the American Rescue Plan Act into law on March 11,
2021, which sought to address several economic and health aspects affected by the COVID19 pandemic.239 The $1.9 trillion relief bill, 240 covered measures to reduce housing
instability, homelessness, and other hardships in communities. 241 With regard to rent relief,
$21.55 billion in emergency funding was allocated to the emergency rental assistance
programs, adding on to the $25 billion in aid from the Emergency Rental Assistance and
Rental Market Stabilization Act from the COVID-19 relief package in December of 2020 to
help with rent payments.242
This Act was designed to address any potential shortcomings of existing state and
local programs in keeping tenants safely housed.243 Effectively, there is up to $50 billion
dollars at stake, where most of the funds from December have not reached tenants or their
landlords.244 Nearly every state has some form of a rental assistance program in response to
the COVID-19 pandemic as these programs have become crucial to keeping people housed as
their unemployment benefits began to expire.245 The important purpose of rental assistance
programs is to provide rent subsidy payments or operating assistance from state or local
governments to landlords and tenants.246
With the enactment of the Emergency Rental Assistance Act, rental assistance
programs formed with the $25 billion provided by the Act. 247 The results were mixed as each
state took a different route but even more importantly, the Act gave a blueprint for future
implementation of rental assistance programs when given additional funding. With funding
being given from the Emergency Rental Assistance Act, some rental assistance programs by
states included mediation.248 Certain programs would work with their municipal eviction
239
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courts to provide information to households about an eviction hearing or would immediately
intervene by providing an opportunity for both sides to mediate their dispute during the
COVID-19 crisis.249
The need for clear guidelines and flexible funds is perhaps the biggest lesson
learned from these programs from the Emergency Rental Assistance Act. 250 The programs
already implemented made administrators constantly reevaluate and/or revoke aspects of the
design of the program because some of the guidelines were too restrictive or inconsistent.251
Applicants of these federal programs expressed frustration as the federal government would
wait to give final guidance.252 The federal programs would quickly shift their focus from
rental assistance programs to relocation assistance programs which created a lot of unknown
possibilities for applicants who became use to one process and had to adjust to another. 253
The importance of flexibility stood out in many rental assistance programs.254 A flexible
approach comes from the amount or type of assistance based on a tenant’s needs when
instituting rental assistance programs.255
While it has yet to be determined what the full impact will be from the American
Rescue Plan Act, 256 one of the implications from this additional funding should be put forth
towards the creation of mediation programs that provide a positive environment for landlords
and tenants to settle a dispute peacefully. The additional funding allows for state and local
governments to put extra resources and time to forming a mediation scheme suited for
landlords and tenants. A flexible mediation will allow each individual party to structure their
mediation that fits their needs without waiting on a shift in guidelines from the federal
government. The additional funding from American Rescue Plan Act allows for a state or
local government to strategize a mediation in a more effective manner without having
concerns over a possible shift to where funding will go to. A delay or sudden shift could lead
to more evictions than mediated agreements. By implementing a concrete mediation
structure, both landlords and tenants can utilize these programs without the fear of adjusting
to a new rental assistance program or a substantial change within the implemented mediation
procedure.
The American Rescue Plan Act can incentivize jurisdictions across the country to
partner with local organizations to implement their own rental assistance programs through
mediation with the additional funding. These partnerships would save the court a lot of
additional stress with the constant filing of evictions. A potential partnership can be
impactful by using these funds in providing an effective way to resolve a dispute so renters
and families pay the rent and utilities so that they can stay in their homes. Partnerships can be
effective through both community organizations and state and/or local jurisdictions that create
mediations through the additional funding.
249

Id.
Id. at 16.
251
Id.
252
Id.
253
Aiken et al., supra note 249.
254
Id.
255
Id. at 18.
256
There will be bigger policy implications, but further discussion of potential implications is beyond scope of
this comment.
250

121
Published by University of Missouri School of Law Scholarship
Repository, 2022

25

Journal of Dispute Resolution, Vol. 2022, Iss. 1 [2022], Art. 9

THE JOURNAL OF DISPUTE RESOLUTION
While state or local officials may implement the legal aspect of an effective
mediation, community organizations provide the human side of the mediation. Community
organizations can address issues of equity to ensure that the funding is being used in a fair
manner when utilizing mediation. Nonprofit community organizations would make it easy
for people who are struggling with their rent but who reside in the same community as the
organization, to be more aware of mediation as a resource and tenants would feel more
comfortable reaching out to the community organization as opposed to the federal
government.257 While there is plenty to be determined as to the effectiveness of the American
Rescue Plan Act, much can be learned from the Emergency Rental Assistance Act included in
the December COVID-19 relief package. Given that not all the funds have been used, state
and local governments have more money where they can be strategic as to the implementation
of an effective mediation program for landlords and tenants in preventing further convictions.
E. CARES Act
On March 27, 2020, Congress passed the Coronavirus Aid, Relief, and Economic
Security Act, better known as the CARES Act which allotted $2.2 trillion in direct economic
aid to the American people negatively impacted by the COVID-19 pandemic.258 As stated
earlier, the pandemic has had an impact on housing in America, in particular on low-income
households.259 The CARES Act included a ban on eviction for those who utilize federal
assistance programs, but the Act ended on July 24, 2020. 260 Although there was a 120 day
moratorium on evictions, problems still existed by failing to extend the eviction moratorium
that could have led to many evictions after the moratorium expired. 261 Even more
troublesome, the moratorium’s expiration has exacerbated existing racial and ethnic problems
as data has shown racial and ethnic disparities in the makeup of renters currently behind in
their rent.262 Even when families have been evicted, some citizens are forced into crowded
housing facilities, whether it be moving with another family or admission into a homeless
shelter, both of which increase the likelihood for contracting COVID-19.263 Several major
cities saw an increase in COVID-19 infections because of the increase in people needing
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shelter due to being evicted.264 The long term effects of the lift of the moratorium also are
prevalent. These effects include landlords rejecting potential tenants with a recent eviction,
households moving to areas with high crime rates putting their health and safety at risk,
children changing schools multiple times, and families losing social ties due to an inability to
prepare for their move.265
To fix both the short and long-term costs from the CARES Act’s impact on the
current housing situation involving landlords and tenants, grants from the CARES Act can be
used to set up eviction mediation programs. Such programs should be mandatory for both
landlords and tenants before they go the courthouse. With the amount of money given from
the CARES Act, some of the money should be allocated to the success of these mediation
programs. The money can go to giving resources to tenants who may need information about
the mediation process, making payments to mediators who are experienced in landlord-tenant
disputes and other forms of property law, and can also help landlords collect rent payments in
a fair manner while also improving their reputations in their given communities.
Allocating the funds toward a mandatory mediation prior to a filing for an eviction
is beneficial for both a landlord and tenant but also toward a community facing a problem
with homelessness due to evictions stemming from COVID-19. Depending if the current
pandemic evolves, another similar CARES Act could be created where more funds are
produced which could go to the current housing problem. The funding can be used to set up
online dispute resolution centers that focus on housing disputes between landlords and
tenants. Online dispute resolution would work the best given any current social distancing
guidelines in place.266 Funding towards mediation by producing quality mediators, systems,
and other benefits can make the required mediation worthwhile for parties in understanding
the interests of the opposing side and coming to an agreement. A required mediation with
help from an unallocated grant from the CARES Act solves long and short-term problems by
decreasing the amount of eviction filings if the grant is used towards providing quality
mediation programs in which both landlords and tenants will benefit.
In Missouri, courts in some communities can take the initiative by setting up
programs that level the playing field between landlords and tenants by requiring a mediation
before an eviction. Courts are one of the recipients of federal pass-through funding from state
and local governments to other local government entities and organizations. 267 Courts can
accept these funds solely or as partners with other stakeholders such as legal aid or self-help
programs.268 This funding can allow courts to help citizens in St. Louis, Kansas City, or other
neighborhoods facing eviction because of COVID-19 by designing innovative models to
improve mediation services that are required before an eviction filing. Missouri has seen
success with courts partnering with legal aid organizations as it pertains to mediation in the
264
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area of parenting disputes.269 The St. Louis Mediation Program produces significant outcomes
for landlords and tenants because where both parties appeared for their mediation, agreements
were more than likely to be reached.270 Also, mediated settlements resulted in improved
outcomes and compliance for both parties where both sides would complete the terms of the
mediated agreement.271 Outside of Missouri, big cities across the country could subsidize
funds from the CARES Act into a mediation program. Besides just advising both parties of
the fundamental details of a mediation, city leaders could encourage both landlords and
tenants to show up to these mediations by talking through the benefits of mediation. City
leaders can explain that landlord-tenant disputes can save both sides the costs of litigation and
how a mediation will make the relationship between the landlord and tenant stronger when
both sides are willing to cooperate.
Because of this success, courts began to shift toward a mandatory mediation where
litigants must attempt mediation before starting litigation. 272 It’s easy to project that if more
grants, or other forms of funding were given to programs like the Mediation Project in St.
Louis, the overall quality of the mediations would be improved due to its mandatory nature
and expertise from mediators experienced with housing disputes. If courts in Missouri can
work collaboratively with their pass-through funds with landlord-tenant dispute organizations
to form mediation programs, both sides benefit with less evictions being filed that ties up the
court system, landlords and tenants maintain their relationship, and federal funds are not
being returned because they were unused. With such funding in Missouri, the mandatory
mediation programs can refine their training curriculums over time as the pandemic continues
with the release of vaccinations and other potential safety guidelines.
To promote the efficiency of mediation, the funds can be allocated in proportion to
the time a mediation between a landlord and tenant have to form an agreement. The direction
of a funded-mediation program can be put online given that online communication has the
potential to be the “norm” going forward due to COVID-19. Such funds can be allocated
within the mediation program in developing technology to facilitate a quality mediation
between a landlord and tenant. An online form of mediation saves the parties time of meeting
at another location and decreases any feelings of discomfort during in-person face to face
interactions. Regardless of the approach, the right amount of funds from unallocated funds
from the CARES Act can benefit the courts where they do not have a heavy docket of
eviction filings. With a mandatory mediation program, both parties have their day to be heard
by someone who is a neutral, with expertise in housing disputes, who understands both the
interests of the landlord and tenant.
V. CONCLUSION
The COVID-19 pandemic has impacted many facets of the country ranging from
healthcare to landlord and tenant relationships. The U.S. has absorbed emergency issues of
269
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the past that have left an indelible mark on the relationships between landlord and tenants,
and the COVID-19 pandemic is no exception. Conflicts that do arise because of COVID-19
can be hostile and disastrous for both landlords and tenants. To overcome this, it is
paramount to initiate a mediation program to address the concerns landlords and tenants have
about their current situation and consider constructive remedies. Having mediation to solve
eviction disputes allow for both landlords and tenants to have their issues addressed by the
opposing side to generate a plan during the COVID-19 pandemic. The success of programs
like the St. Louis and New York Mediation Programs provide a vivid example that mediation
is the most successful dispute resolution form to deal with landlord and tenant disputes. The
CARES Act’s unallocated funds could be used to provide mediation programs as courts
partner with community-based organizations through the use of federal pass-through funding.
Such mediations will form a stronger relationship between landlords and tenants as both
parties will build a sense of trust that can be implemented for future disputes not revolving
around a crisis. One must also consider the implications with funds from the American
Recovery Plan and CARES Acts in implementing such funds toward providing a costeffective, schematic mediation. Mediation should take the place of trial when an eviction is
the issue between landlords and tenants. The lasting impacts of COVID-19 make mediation a
preferable form of ADR as both landlords and tenants can work together to resolve issues as
both have a lot at stake.
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